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STATEMENT OF THE | SSUES

The i ssues are whether Respondent deviated fromthe
applicabl e standard of care in the practice of nedicine by

inserting the wong intraocul ar |Iens during cataract surgery,



vi ol ati on of Section 458.331(1)(t), Florida Statutes, or failed
to mai ntain adequate nedical records, in violation of Section
458.331(1)(m, Florida Statutes, and, if so, what penalty shoul d
be i nposed.

PRELI M NARY STATEMENT

By Admi nistrative Conplaint dated June 4, 2002, Petitioner
al | eged that Respondent is a licensed physician Board Certified
i n Opht hal nol ogy. The Admi ni strative Conplaint alleges that, on
Cct ober 17, 2000, Respondent schedul ed an 80-year-ol d patient
for phacoenul sification cataract surgery of the left eye with an
intraocular lens inplant at the Treasure Coast Center for
surgery in Stuart.

Respondent allegedly placed a lens inplant into the
patient's eye that bore the wwong refractive power because he
inserted a |l ens that had been intended for a different patient.
The operative report allegedly contains standard form | anguage
t hat does not accurately describe the treatnent received by the
patient.

The Adm nistrative Conplaint alleges that, on Cctober 26,
2000, Respondent perforned additional surgery on the patient to
repl ace the incorrect lens, which had a refractive power of
20.5, with the correct lens, which had a refractive power of

21.5. The Administrative Conplaint alleges that, prior to the



first surgery and after both surgeries, the patient's best
corrected visual acuity in the left eye was 20/ 30.

Count One of the Adm nistrative Conplaint alleges that
Respondent deviated fromthe applicable standard of care, in
vi ol ati on of Section 458.331(1)(t), Florida Statutes, by
perform ng cataract surgery on an 80-year-old patient with
corrected vision of 20/30, inserting the wong lens into the
patient's eye, or performng the second surgery to provide
m ni mal visual benefit.

Count Two of the Admi nistrative Conplaint alleges that
Respondent failed to maintain medical records justifying the
course of treatnment, in violation of Section 458.331(1)(m,
Florida Statutes, by preparing an operative report on
Cct ober 17, 2000, that did not accurately describe the treatnent
rendered and failing to maintain records that justified the
second surgery, given the mniml visual benefit derived from
t he second surgery.

Based on these alleged violations, the Adm nistrative
Conpl ai nt seeks the revocati on of Respondent's |icense, or such
| esser penalty as the Board of Medicine deens appropriate, and
the costs of the investigation and prosecution.

Respondent tinely requested a formal hearing.

At the hearing, Petitioner called no witnesses and offered

into evidence two exhibits: Petitioner Exhibits 1-2.



Respondent called three witnesses and offered into evidence 17
exhi bits: Respondent Exhibits 1-3 and 6-19. The parties
offered three joint exhibits: Joint Exhibits 1-3. Al exhibits
were adm tted except Respondent Exhibits 11 and 19, which were
pr of f er ed.

The court reporter filed the transcript on Novenber 4,
2002. The parties filed proposed recommended orders on
Novenber 14, 2002. 1In its proposed reconmmended order,
Petitioner concedes that it did not prove that Respondent
deviated fromthe applicable standard of care in perform ng the
initial or corrective surgery, so the issues are now whether he
deviated fromthe applicable standard of care in inserting the
wong | ens and whether he failed to maintai n adequate nedi cal
records.

FI NDI NGS OF FACT

1. At all nmaterial tines, Respondent has been a |icensed
physi ci an, holding |icense nunber ME 0030598. Respondent
graduated from nedi cal school in 1976 and conpl eted a three-year
resi dency i n ophthal nol ogy in 1980.

2. Board-certified in ophthal nol ogy since 1981, Respondent
is the nedical director of the Treasure Coast Center for Surgery
in Stuart (Surgery Center). The Surgery Center is an anbul atory

surgery center |icensed under Chapter 395, Florida Statutes.



3. Since 1980, Respondent has perfornmed over 20,000
surgeries, including over 10,000 cataract surgeries. In that
time, he has never previously msidentified a patient, operated
on the wong site, or inserted the wong |ens.

4. This case involves a wong | ens that Respondent
inserted into an 80-year-old patient on Cctober 17, 2000. A
| ocal optonetrist had referred the patient to Respondent for
eval uation of cataracts in both eyes. Respondent perforned
successful cataract surgery on the patient's right eye on
August 22, 2000.

5. A cataract is a partial or conplete opacification, or
cl ouding, of a natural lens or its capsule. Typically
associ ated wth aging, the cataract is a major cause of a slow
| oss of vision, making it nore difficult for the patient to read
or drive, especially at night with the glare of lights.

6. Twenty years ago, conventional cataract surgery
conprised an intracapsul ar cataract extraction with the |ens
i mplant placed in the front of the eye. 1In the last 20 years,
t he predom nant node of cataract surgery conprises an
extracapsul ar cataract surgery or phacoenul sification with the
| ens i npl ant placed behind the iris of the eye. 1In the
phacoenul si fication process, the surgeon, using a snaller
i ncision than that used in the ol der procedure, dissolves the

cataract-involved natural |ens using ultrasound and renoves the



cataract in smaller pieces than the single-piece renoval
characteristic of the intracapsul ar extraction process.

7. The patient was schedul ed for phacoenul sification of
the cataract-involved lens in her left eye at the Surgery Center
as the first patient of the day on Cctober 17, 2000. Respondent
handl ed her case as he handles all of the other cases. Prior to
t he surgery, Respondent reviews the patient's office chart and
brings it, together with the office charts of the other patients
schedul ed for surgery that day, fromhis office to the Surgery
Center.

8. At the Surgery Center, Respondent delivers the office
charts to circul ati ng nurses, who renove each chart, read it to
determne the lens to be inplanted, find the lens specified in
the chart for inplantation, and insert the packaged |ens into
the chart. A nurse then stacks the office charts in a stand in
the order of the patients' surgeries scheduled for the day.

9. Fromthe patient's perspective, she is greeted by a
receptionist upon arrival. The receptionist pulls the already-
prepared materials, including an identification bracelet or
arnband, and has the patient sign the necessary paperworKk.

10. At this point, an adm ssion nurse takes the patient to
the preoperative area where the patient |lies down on a gurney.
The nurse identifies the patient and confirns the eye to be

operated on and the procedure to be perforned. After verifying



this infornmation, the nurse places the identification bracel et
on the patient's wist. In cases such as this, in which an
anaest hesi ol ogi st adm ni sters the anaesthesia, the
anaest hesi ol ogi st neets with the patient to confirmthe identity
of the patient, the eye to be operated on, and the procedure to
be perforned.

11. The Surgery Center's policy requires: "the attending
physi ci an and/ or anest hesi ol ogi st, along with the responsible
nurse, wll review the patient's nmedical record, the arnband and
the Surgery Schedule to confirmthe correct operative site. The
operative site will also be confirmed by the patient or
parent/guardian.” The cited |anguage, as well as the
surroundi ng context, reveals a policy to ensure that the correct
site--here, left eye--is the subject of the actual surgical
procedure; nothing in the policy explicitly requires anyone to
mat ch the correct lens with the patient.

12. After conpletion of the preoperative procedure, the
circulating nurse takes the patient frompre-op. Anmong the
nurse's other duties is to check the patient's bracel et agai nst
the office chart and to ask the patient if she is the person
naned on the office chart and bracel et. Acconpanying the
patient into the operating roomare the office chart and Surgery

Center chart. Once in the operating room the circulating nurse



pl aces the office chart on a side table used by the scrub nurse
and the Surgery Center chart with the anaesthesia equi pnent.

13. Transferred into the operating room the patient is
scrubbed by a scrub nurse, who drapes the patient from just
bel ow her knees to above her head with a gown that opens only at
the site of the eye to be operated on. The purpose of the gown
is to maintain a sterile field, so no one can Iift the gown in
the operating room such as to identify the patient by face or
bracelet with the nane on the chart, w thout exposing the
patient to a risk of infection.

14. \Wen Respondent enters the operating room he is
al ready scrubbed and wearing gloves. A stand holds the
patient's office chart with the packaged | ens inplant at the
side table. Respondent checks the power of the |lens, as
di scl osed on the package, against the power specified on the
office chart. In this case, the two powers matched, as the
office chart and the lens inplant were for another patient. To
mai ntain sterility, Respondent cannot touch a chart while he is
in the operating room if the necessity arises, a nurse nmay
touch the chart.

15. Before proceeding with surgery, Respondent reads the
name of the patient on the office chart. Respondent does not
verify that the names on the bracelet and either of the charts

are the sane. Nor does Respondent confirmw th the circul ating



nurse that she has done so. To check the identity of the

pati ent, Respondent says, "Good norning, M. . 1'd like

you to put your chin up for ne.

16. However, patients often have fallen asleep fromthe
three preoperative sedatives that they have al ready received.
Respondent conceded that the patient in this case nmay not have
been alert when he addressed her by nanme. For whatever reason--
reduced consci ousness, unconsci ousness, nervousness, or
inability of the patient to hear Respondent or Respondent (or
others) to hear the patient--the patient in this case did not
effectively comuni cate to Respondent that she was not the
pati ent whose nanme he stated.

17. Respondent proceeded with the surgery and inpl anted
the wong lens into the patient's left eye. Respondent had
specified a lens with a 21.5 diopter refractive power and
inplanted a lens with a 20.5 diopter refractive power. The
circulating nurse discovered the error when she went to get the
next patient and found the office chart of the patient on whom
Respondent had just conpl eted surgery.

18. The next day, when the patient visited Respondent at
his office for a routine post-operative exam nation, Respondent
i nformed her that he had placed the wong |lens in her eye and
recommended that he recheck her vision in a few days and then

deci de whether to performa corrective procedure.



19. Three days after the initial surgery, Respondent found
an increased degree of anisonetropia, which is the difference in
refraction between the two eyes. At this tine, the patient
conpl ai ned to Respondent about inbal ance. Respondent advi sed
corrective surgery, and, on Cctober 26, Respondent perforned
surgery to replace the inplanted | ens with another |ens.

Al though the initial surgery was suturel ess, the corrective
surgery required sutures. The corrective surgery was generally
successful, although two and one-half nonths |ater, the patient
was conplaining that her left eye was sore to the touch--a

conpl aint that she had not nmade following the initial surgery to
the left eye.

20. Petitioner asserts that Respondent's nedical records
are deficient in two respects: inaccurately describing the
treatment and failing to justify the corrective surgery.

21. Respondent dictates his operative reports prior to
surgery, even though they bear the date of the surgery--here,
Cctober 17, 2000. To accommpbdat e conti ngenci es, Respondent
dictates three conditional notes, one of which itself contains
two alternatives. As found in the patient's operative report,

t hese conditional notes state:

The corneoscl eral wound was enl arged, if
necessary.

10



| f necessary, an interrupted suture was
pl aced for pre-existing against-the-rule
astigmatismor to help maintain the water-

ti ghtness of the wound. |If a suture was
pl aced, the wound was retested to be water-
tight.

22. Al though Respondent's pre-dictated operative notes for
the patient are detailed, they omt a salient elenment of her
surgery--that Respondent inserted a | ens of the wong power.
Respondent did not try to conceal this fact. To the contrary,
as soon as the nurse inforned himof her error, he directed her
to attach the sticky |abel on the | ens package, which records
the power of the lens, to the patient's chart. He also directed
her to prepare an incident report, which pronpted Petitioner's
i nvesti gati on.

23. The expert testinmony in this case was conflicting.
Respondent's expert witness was originally contacted by
Petitioner and asked for an opinion on the standard-of-care and
medi cal -records issues descri bed above. The w tness opined that
Respondent net the applicable standard of care and the nedica
records justified the course of treatnment. Respondent then
retained this physician as his expert witness.

24. Respondent's expert w tness opined that an
opht hal nol ogi ¢ surgeon necessarily must rely to a "large extent"
on staff for a "certain amount of identification" before the

patient is transferred into the operating room Respondent's

11



expert witness did not explain in detail the qualifications
i nherent in these statenents. Finding an error by the Surgery
Center in the insertion of the wong | ens, Respondent's expert
witness admitted that Respondent had sone control over the
circulating nurse, but stated that the nurse adm nistrator
basically directs the nurses. Expressing no problemwth the
condi tional notes, Respondent's expert witness testified that it
is not unusual for a surgeon to predictate an operative report
and then change it if sonething unusual happens.

25. Petitioner retained another expert witness to repl ace
the expert w tness who becane Respondent’'s w t ness.
Petitioner's expert witness opined that Respondent failed to
nmeet the applicable standard of care and the nedical records did
not justify the course of treatnent. Petitioner's expert
wi tness opined that it was never within the applicable standard
of care to insert the wong lens and admtted that he was
unawar e of the procedures of the Surgery Center and Respondent
to avoid this occurrence. Petitioner's expert w tness explai ned
that the surgeon is the captain of the ship and ultinmately bears
the responsibility for the insertion of the wong | ens.

26. Petitioner's expert wtness also opined that all pre-
di ctated operative notes were not "the standard of care" and
i kewi se criticized the conditional notes. Petitioner's expert

W tness admtted that nothing included in or omtted fromthe

12



operative notes woul d adversely affect the future managenent of
the patient's nedical care.

27. Respondent's proposed reconmended order identifies
various deficiencies in the testinony of Petitioner's expert
W t ness, although Respondent's assertion that the expert relied
on a not-yet-effective strict-liability statute is not accurate.
Most of these deficiencies pertain to the earlier allegations
t hat Respondent failed to neet the applicable standard of care
in performng cataract surgery on an 80-year-old patient and in
perform ng the corrective surgery.

28. Citing the recent case of G oss v. Departnent of

Heal th, 819 So. 2d 997 (Fla. 5th DCA 2002)(COrfinger, J.,
concurring), Petitioner's proposed recomended order invites the
Adm ni strative Law Judge to be guided by commbn sense in
assessing the standard-of-care issue. This invitation may ari se
froma well-placed concern with the means by which Petitioner's
expert reached his conclusion that Respondent deviated fromthe
applicabl e standard of care. Petitioner's expert w tness has
opi ned that the insertion of the wong |lens violates the
applicable standard of care, without regard to the safeguards or
precautions that a physician may enploy to avoid this m shap.

In finding a deviation fromthe applicable standard of care, the
Adm ni strative Law Judge relies on inferences and | ogic not

explicitly identified by Petitioner's expert wtness.

13



29. In addressing the standard-of-care issue, Respondent's
expert w tness adopted the proper approach, which features a
cl ose analysis of the facts to determ ne the reasonabl eness of
the surgeon's acts and om ssions. Under that approach, however,
t he record establishes that Respondent failed to take al
reasonabl e precautions necessary to prevent this m stake.

30. Although the likelihood of the insertion of the wong
| ens seens | ow, based on Respondent's experience, the burden of
additional, effective safeguards would be mnor. Both parties
focused on the location of the bracelet relative to the length
of the protective gown. However, an anklet would be in plain
view in the operating room because the gown woul d not extend
that far below the patient's knees. Even if the patient
identification remains on a wist bracelet, the surgeon hinself
coul d check the patient's name on the bracelet with the nane on
the office chart just prior to the surgeon and patient entering
the operating room Either practice would add a few seconds to
the overall process and would prevent this type of error.

31. On the other hand, the categoric rejection of
Respondent's records by Petitioner's expert witness is correct.
The date of the operative record is incorrect; it was not
di ctated on Cctober 17, 2000, but on an earlier date. The three
conditions and one alternative present a confused operative

hi story. The operative record fails to indicate if there was a

14



corneoscl eral wound; if there was an interrupted suture; if so,
if the suture was for a pre-existing astigmatismor for wound
protection; and if there was a suture placed at all. Wth these
conditions and alternative, the operative report fails to
menorialize accurately material elenents of the surgery.

32. Additionally, the operative report omts an
i ndi sputably material elenment of the surgery--the insertion of
the wong | ens. Respondent recorded this fact in an office note
a few days | ater, but never anmended his predictated operative
report to reflect this inportant fact.

33. Lastly, the justification for the corrective surgery
ultimately was the patient's conplaint of inbalance, not the
difference in refractive power between the lens inplanted and
the |l ens specified. Respondent nowhere recorded any such
conpl aint in any records.

34. Based on the foregoing, Petitioner has proved by clear
and convi nci ng evidence that Respondent deviated fromthe
appl i cabl e standard of care in inserting the wong | ens and
failed to nmaintain nedical records justifying the course of
treatnent with respect to the deficiencies noted in the
operative record and post-operative records preceding the

corrective surgery.

15



CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. Al references to Rules are to the Florida
Adm ni strative Code.)

36. Section 458.331(1)(t) requires that a physician
"practice nedicine with that |evel of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances."
This recommended order refers to this statutory standard as the
"applicabl e standard of care."

37. Section 458.331(1)(m requires that a physician keep
nmedi cal records "that justify the course of treatnent of the
patient, including but not limted to patient histories;
exam nation results; test results; records of drugs prescribed,
di spenses or admi nistered; and reports of consultations and
hospitalizations."

38. Petitioner nmust prove the material allegations by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

39. As contended by Respondent, the determ nation of

whet her a physician deviated fromthe applicable standard of
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care requires consideration of the factual circunmstances of each

case. As recently held in Goss v. Departnent of Health, 819

So. 2d 997 (Fla. 5th DCA 2002), the determ nation of whether a
physi ci an has violated the applicable standard of care is a fact
question for the Adm nistrative Law Judge.

40. Al though adopting the finding of a violation of the
applicabl e standard of care, as contended by Petitioner's expert
Wi tness, this Reconmended Order rejects the reliance by
Petitioner's expert upon a per se rule of strict liability.

This reliance invites judicial correction under the authority of

McDonal d v. Departnent of Professional Regul ation, 582 So. 2d

660 (Fla. 1st DCA 1991), which overturned an agency's invocation
of a presunption of negligence, so as effectively to shift the
burden of proof to the licensee.

41. This Recomrended Order al so disclains reliance upon
t he captai n-of -the-ship reasoni ng used by Petitioner's witness.
Even if not violative of the statutory and judicial authority
cited in the precedi ng paragraph, the captain-of-the-ship cases
enphasi ze anal yses of master-servant relationships. See, e.g.

Dohr v. Smith, 104 So. 2d 29 (Fla. 1959) (anaest heci st not

enpl oyee of surgeon); Vargas v. Dul zai des, 520 So. 2d 306 (Fl a.

3d DCA 1988) (per curiam (surgeon responsible for negligence of
uncertified perfusionist who allowed air into heart-Iung

machi ne); Fortson v. McNamara, 508 So. 2d 35 (Fla. 2d DCA
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1987) (hospi tal nurse anaestheci st not enpl oyee of surgeon);

Hudnon v. Martin, 315 So. 2d 516 (Fla. 1st DCA 1975) (hospital

scrub nurse negligently filling syringe with inproper sol ution

i s enpl oyee of surgeon, not hospital); and Buzan v. Mercy

Hospital, Inc., 203 So. 2d 11 (Fla. 3d DCA 1967) (hospital nurse

performng mnisterial duty not involving professional skill--
counting surgical sponges--is enployee of hospital, not
surgeon). These cases are unhel pful because they tend, in their
anal ysis of enploynent arrangenents, to be searching for bases
for inmposing strict liability against physicians under a
respondeat superior theory. These cases do not analyze the
statutorily mandated criterion of reasonabl eness that is

i nherent in determning the applicable standard of care and

whet her a physician has violated this standard of care.

42. Relying on the G oss concurring opinion and possibly
concerned with the neans by which its expert found a violation
of the applicable standard of care, Petitioner invites the
Adm ni strative Law Judge to use common sense in finding a
viol ation of the applicable standard of care. The invitation to
use common sense rai ses the question as to when a factfinder may
find a violation of the applicable standard of care w thout any

expert evidence. See, e.g., Dohr v. Smth, 104 So. 2d 29, 32

(Fla. 1959) (where patient |lost teeth during intraoperative

adm ni stration of anaesthesia, "jury could have decided from

18



common knowl edge and experience, regardl ess of expert testinony,
that the patient needlessly suffered froma condition the

anest heci st sought to prevent"); Atkins v. Hunes, 110 So. 2d

663, 665 (Fla. 1959) (where physician so negligently treated a
fracture as to cause a contracture, expert evidence not required
"in cases where want of skill or lack of care on the part of the
physi cian or surgeon is so obvious as to be within the
under st andi ng of |laynen and to necessitate only common know edge
and experience to judge it"). The latitude extended factfinders
in finding deviations fromthe applicable standard of care,

wi t hout any expert evidence, likely neans that a factfinder may
subscribe to the ultinate opinion of an expert w tness, even

t hough for reasons not explicitly advanced by the expert

Wi t ness.

43. In its proposed recomended order, Respondent has
relied on the G oss decision in which the court sustained
factfinding that declined to find a violation of the applicable
standard of care by a physician who did not watch the | oadi ng of
dye into an injector and thus failed to see that the technician
had not perforned this task, so the injector injected air into
the patient, who died as a result of this m stake. However, the
Gross facts are distinguishable fromthe present case.

44. In the present case, the burden inposed upon

Respondent is to take reasonable steps, not onerous, to ensure
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that the chart and attached | ens belong to the sem -consci ous
patient lying on the gurney awaiting surgery. In Goss, the
burden i nposed upon the physician was greater, as it required
interaction with equi pnent and a technician in preparation for a
surgi cal procedure using the equipnent.

45. Separated far enough fromthe operating room-such as
the faulty periodic maintenance of an oil seal on the dye-
injection equiprent, msfilling of an oxygen tank with nitrogen,
m sl abeling of a | ens power by the manufacturer, or
i ncorporation of invisible contam nants into the |Iens by the
manuf acturer--the ensuing di saster or m shap may not constitute
a violation of the applicable standard of care by the physician,
who may not reasonably be able to supervise all of these tasks,
even though the failure to conplete any of them neans a poor or
di sastrous outcone in surgery. |ncreasing dependence on
conpl i cated and el aborate di agnostic and therapeutic equi prment
and nedi cal supplies, as well as increasing reliance on
specialists to manufacture, service, and operate these itens,
may attenuate the liability of the surgeon, but not in this
case.

46. Here, a surgeon failed to incorporate sufficient and
relatively easy safeguards to ensure that the chart and attached
| ens matched the patient lying in front of him The

identification of the patient wwth her chart is nore fundanental
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t han the supervision of technicians perform ng various tasks on
equi pment to be used in surgery. Respondent's failure to
identify the patient with her chart violated the applicable
standard of care because Respondent hinself could have easily
ensured that the patient matched the chart.

47. The issue is not as close concerning the nedica
records. The operative record does not accurately describe the
surgery due to the om ssion of the insertion of the wong | ens
and the reliance on three contingencies and one alternative.
The operative record thus fails to justify the ensuing course of
treatment of the patient. No record docunents the patient's
conpl ai nt about bal ance after the first surgery. The records
thus fail to justify the ensuing course of treatnent of the
patient. Relying only on the operative record and the absence
of any nention of a problemw th bal ance, an infornmed reader
woul d have no idea why Respondent undertook the corrective
surgery. The contrary opinion of Respondent's expert on these
records is puzzling and entitled to | ess deference than that of
Petitioner's expert, notw thstanding his description of the
problemwith the records in terns of the "standard of care.”
Regardl ess of the |abel, Respondent's nedical records are
i nadequate as a description of the first surgery and a

justification for the corrective surgery.
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48. For a violation of the applicable standard of care,
Rul e 59R- 8. 001 provides that the Board of Medicine may inpose
di scipline ranging fromrevocation to two years' probation and
an adm nistrative fine from $1000 to $10,000. For a violation
pertaining to nedical records, Rule 59R 8.001 provides that the
Board of Medicine may inpose discipline ranging fromtwo years'
suspension foll owed by probation to a reprimand and an
adm ni strative fine of $1000 to $10, 000.

49. In its proposed recomended order, Petitioner seeks a
fine of $5500 plus costs of the investigation and prosecution,
pursuant to Section 456.072(4). Petitioner notes that each
i nci dent was a single occurrence, Respondent had practiced 25
years w thout prior discipline, and the exposure to the patient
of injury was slight. The only aggravating factor cited by
Petitioner was the el ement of pecuniary gain in the collection
of a fee, even though discounted, for the corrective surgery.

50. Petitioner msconstrues two of the factors. First,
the collection of any fee, even a discounted one, for the
corrective surgery, although perhaps reflective of poor judgnent
in retrospect, did not establish that Respondent's notive in
perform ng the corrective surgery was pecuniary. The
m sidentification of the patient and poor recordkeeping are
consistent with a surgery center in which the nmedica

director/surgeon is at |east as anbulatory as the patients, but
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the record does not establish excessive haste on Respondent's
part, so pecuniary gain is not avail able as an aggravati ng
factor on this basis either.

51. Second, the exposure to injury of an 80-year-old
patient to another round of anaesthesia and surgery was not
slight. Although the record does not depict this surgery as
painful, the record does reveal that the patient energed from
the second surgery with a sore left eye.

52. The |l ong absence of a disciplinary history offsets the
pai n and di sconfort caused the patient who was subjected to the
corrective surgery due to Respondent's failure to take
reasonabl e neasures to ensure that the correct chart had
acconpani ed the patient into the operating room On bal ance,
the violation of the applicable standard of care was slighter
than the violation concerning the nedical records, which were
seriously deficient for several reasons. Appropriate penalties
woul d thus be $2500 for the violation of the applicable standard
of care and $7500 for the violation concerning the nedical
records.

53. The Adm nistrative Law Judge will retain jurisdiction
to enter additional findings on costs if the parties are unable

to reach agreenent on this item
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RECOMVENDATI ON

It is

RECOMVENDED t hat the Board of Medicine enter a final order
findi ng Respondent guilty of violating Section 458.331(1)(t),
Florida Statutes, and Section 458.331(1)(m, Florida Statutes,
i mposi ng an administrative fine of $10,000, and renandi ng the
case to the Division of Adm nistrative Hearings for findings
concerning costs, pursuant to Section 456.072(4), Florida
Statutes, if the parties cannot agree as to an anount.

DONE AND ENTERED this 18th day of Decenber, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Administrative Hearings
this 18th day of Decenber, 2002.

COPI ES FURNI SHED

Larry MPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Bruce A. Canpbel |

Assi st ant General Counsel
Department of Health

4052 Bal d Cypress Way, Bin G 65
Tal | ahassee, Florida 32399-3265

Brian A. Newnan

Penni ngt on, Moore, WI kinson, Bell
& Dunbar, P. A

215 South Monroe Street, Suite 200

Post O fice Box 10095

Tal | ahassee, Florida 32302-2095

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order nust be filed with the agency that
will issue the final order in this case.
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